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§232.2 Definitions. 
 
Unless otherwise noted, all terms contained in this part are defined by their plain 
meaning.  This section contains definitions for terms that appear throughout this part;  
additional definitions appear in the specific sections to which they apply. 
 
Active life means the period of operation beginning with the initial receipt of solid waste 
and ending at completion of closure activities in accordance with § 258.60 of this part. 
 
Active portion means that part of a facility or unit that has received or is receiving wastes 
and that has not been closed in accordance with § 258.60 of this part. 
 
Aquifer means a geological formation, group of formations, or portion of a formation 
capable of yielding significant quantities of ground water to wells or springs. 
 
Director of an approved State means the chief administrative officer of a State agency 
responsible for implementing the State municipal solid waste permit program or other 
system of prior approval that is deemed to be adequate by EPA under regulations 
published pursuant to sections 2002 and 4005 of RCRA. 
 
Existing MSWLF unit means any municipal solid waste landfill unit that is receiving 
solid waste as of the appropriate dates specified in § 258.1(e). Waste placement in 
existing units must be consistent with past operating practices or modified practices to 
ensure good management. 
 
Facility means all contiguous land and structures, other appurtenances, and improvements 
on the land used for the disposal of solid waste. 
 
Ground water means water below the land surface in a zone of saturation. 
 
Leachate means a liquid that has passed through or emerged from solid waste and 
contains soluble, suspended, or miscible materials removed from such waste. 
 
Municipal solid waste landfill unit means a discrete area of land or an excavation that 
receives household waste, and that is not a land application unit, surface impoundment, 
injection well, or waste pile, as those terms are defined under § 257.2.  A MSWLF unit 
also may receive other types of RCRA subtitle D wastes, such as commercial solid waste, 
nonhazardous sludge, conditionally exempt small quantity generator waste and industrial 
solid waste.  Such a landfill may be publicly or privately owned.  A MSWLF unit may be 
a new MSWLF unit, an existing MSWLF unit or a lateral expansion. 
 
Operator means the person(s) responsible for the overall operation of a facility or part of a 
facility. 
 
Owner means the person(s) who owns a facility or part of a facility. 



Agenda Item No. 5  Attachment No. 7 

  -2- 

 
Run-off means any rainwater, leachate, or other liquid that drains over land from any part 
of a facility. 
 
Run-on means any rainwater, leachate, or other liquid that drains over land onto any part 
of a facility. 
 
Saturated zone means that part of the earth's crust in which all voids are filled with water. 
 
Solid waste means any garbage, or refuse, sludge from a wastewater treatment plant, 
water supply treatment plant, or air pollution control facility and other discarded material, 
including solid, liquid, semi-solid, or contained gaseous material resulting from 
industrial, commercial, mining, and agricultural operations, and from community 
activities, but does not include solid or dissolved materials in domestic sewage, or solid 
or dissolved materials in irrigation return flows or industrial discharges that are point 
sources subject to permit under 33 U.S.C. 1342, or source, special nuclear, or by-product 
material as defined by the Atomic Energy Act of 1954, as amended (68 Stat. 923). 
 
State means any of the several States, the District of Columbia, the Commonwealth of 
Puerto Rico, the Virgin Islands, Guam, American Samoa, and the Commonwealth of the 
Northern Mariana Islands. 
 
State Director means the chief administrative officer of the State agency responsible for 
implementing the State municipal solid waste permit program or other system of prior 
approval. 
 
Uppermost aquifer means the geologic formation nearest the natural ground surface that 
is an aquifer, as well as, lower aquifers that are hydraulically interconnected with this 
aquifer within the facility's property boundary. 
 
Waste management unit boundary means a vertical surface located at the hydraulically 
downgradient limit of the unit.  This vertical surface extends down into the uppermost 
aquifer. 
 
[57 FR 28627, June 26, 1992;  58 FR 51547, Oct. 1, 1993;  60 FR 52342, Oct. 6, 1995] 
 
§ 258.27. Surface water requirements. 
 
 MSWLF units shall not: 
 
 (a) Cause a discharge of pollutants into waters of the United States, including wetlands, 
that violates any requirements of the Clean Water Act, including, but not limited to, the 
National Pollutant Discharge Elimination System (NPDES) requirements, pursuant to 
section 402. 
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 (b) Cause the discharge of a nonpoint source of pollution to waters of the United States, 
including wetlands, that violates any requirement of an area- wide or State-wide water 
quality management plan that has been approved under section 208 or 319 of the Clean 
Water Act, as amended. 
 
§ 258.29. Recordkeeping requirements. 
 
 (a) The owner or operator of a MSWLF unit must record and retain near the facility in an 
operating record or in an alternative location approved by the Director of an approved 
State the following information as it becomes available: 
 
 (1) Any location restriction demonstration required under subpart B of this part; 
 
 (2) Inspection records, training procedures, and notification procedures required in § 
258.20 of this part; 
 
 (3) Gas monitoring results from monitoring and any remediation plans required by § 
258.23 of this part; 
 
 (4) Any MSWLF unit design documentation for placement of leachate or gas condensate 
in a MSWLF unit as required under § 258.28(a)(2) of this part; 
 
 (5) Any demonstration, certification, finding, monitoring, testing, or analytical data 
required by subpart E of this part; 
 
 (6) Closure and post-closure care plans and any monitoring, testing, or analytical data as 
required by §§ 258.60 and 258.61 of this part;  and 
 
 (7) Any cost estimates and financial assurance documentation required by subpart G of 
this part. 
 
 (8) Any information demonstrating compliance with small community exemption as 
required by § 258.1(f)(2). 
 
 (b) The owner/operator must notify the State Director when the documents from 
paragraph (a) of this section have been placed or added to the operating record, and all 
information contained in the operating record must be furnished upon request to the State 
Director or be made available at all reasonable times for inspection by the State Director. 
 
 (c) The Director of an approved State can set alternative schedules for recordkeeping and 
notification requirements as specified in paragraphs (a) and (b) of this section, except for 
the notification requirements in § 258.10(b) and § 258.55(g)(1)(iii). 
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PART 258--CRITERIA FOR MUNICIPAL SOLID WASTE LANDFILLS 
SUBPART E--GROUND-WATER MONITORING AND CORRECTIVE ACTION 
Current through March 16, 1998; 63 FR 12969 
 
§ 258.50. Applicability. 
 
 (a) The requirements in this part apply to MSWLF units, except as provided in paragraph 
(b) of this section. 
 
 (b) Ground-water monitoring requirements under § 258.51 through § 258.55 of this part 
may be suspended by the Director of an approved State for a MSWLF unit if the owner or 
operator can demonstrate that there is no potential for migration of hazardous constituents 
from that MSWLF unit to the uppermost aquifer (as defined in § 258.2) during the active 
life of the unit and the post-closure care period.  This demonstration must be certified by 
a qualified ground-water scientist and approved by the Director of an approved State, and 
must be based upon: 
 
 (1) Site-specific field collected measurements, sampling, and analysis of physical, 
chemical, and biological processes affecting contaminant fate and transport, and 
 
 (2) Contaminant fate and transport predictions that maximize contaminant migration and 
consider impacts on human health and environment. 
 
 (c) Owners and operators of MSWLF units, except those meeting the conditions of 
258.1(f), must comply with the ground-water monitoring requirements of this part 
according to the following schedule unless an alternative schedule is specified under 
paragraph (d) of this section: 
 
 (1) Existing MSWLF units and lateral expansions less than one mile from a drinking 
water intake (surface or subsurface) must be in compliance with the ground-water 
monitoring requirements specified in §§ 258.51-258.55 by October 9, 1994; 
 
 (2) Existing MSWLF units and lateral expansions greater than one mile but less than two 
miles from a drinking water intake (surface or subsurface) must be in compliance with the 
ground-water monitoring requirements specified in §§ 258.51-258.55 by October 9, 1995; 
 
 (3) Existing MSWLF units and lateral expansions greater than two miles from a drinking 
water intake (surface or subsurface) must be in compliance with the ground-water 
monitoring requirements specified in §§ 258.51-258.55 by October 9, 1996. 
 
 (4) New MSWLF units must be in compliance with the ground-water monitoring 
requirements specified in §§ 258.51-258.55 before waste can be placed in the unit. 
 
 (d) The Director of an approved State may specify an alternative schedule for the owners 
or operators of existing MSWLF units and lateral expansions to comply with the 
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ground-water monitoring requirements specified in §§ 258.51- 258.55.  This schedule 
must ensure that 50 percent of all existing MSWLF units are in compliance by October 9, 
1994 and all existing MSWLF units are in compliance by October 9, 1996.  In setting the 
compliance schedule, the Director of an approved State must consider potential risks 
posed by the unit to human health and the environment.  The following factors should be 
considered in determining potential risk: 
 
 (1) Proximity of human and environmental receptors; 
 
 (2) Design of the MSWLF unit; 
 
 (3) Age of the MSWLF unit; 
 
 (4) The size of the MSWLF unit;  and 
 
 (5) Types and quantities of wastes disposed including sewage sludge;  and 
 
 (6) Resource value of the underlying aquifer, including: 
 
 (i) Current and future uses; 
 
 (ii) Proximity and withdrawal rate of users;  and 
 
 (iii) Ground-water quality and quantity. 
 
 (e) Owners and operators of all MSWLF units that meet the conditions of § 258.1(f)(1) 
must comply with all applicable ground-water monitoring requirements of this part by 
October 9, 1997. 
 
 (f) Once established at a MSWLF unit, ground-water monitoring shall be conducted 
throughout the active life and post-closure care period of that MSWLF unit as specified in 
§ 258.61. 
 
 (g) For the purposes of this subpart, a qualified ground-water scientist is a scientist or 
engineer who has received a baccalaureate or post-graduate degree in the natural sciences 
or engineering and has sufficient training and experience in groundwater hydrology and 
related fields as may be demonstrated by State registration, professional Certifications, or 
completion of accredited university programs that enable that individual to make sound 
professional judgements regarding ground-water monitoring, contaminant fate and 
transport, and corrective-action. 
 
 (h) The Director of an approved State may establish alternative schedules for 
demonstrating compliance with § 258.51(d)(2), pertaining to notification of placement of 
certification in operating record;  § 258.54(c)(1), pertaining to notification that 
statistically significant increase (SSI) notice is in operating record;  § 258.54(c) (2) and 
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(3), pertaining to an assessment monitoring program;  § 258.55(b), pertaining to sampling 
and analyzing Appendix II constituents;  § 258.55(d)(1), pertaining to placement of notice 
(Appendix II constituents detected) in record and notification of notice in record;  § 
258.55(d)(2), pertaining to sampling for appendix I and II to this part;  § 258.55(g), 
pertaining to notification (and placement of notice in record) of SSI above ground-water 
protection standard;  §§ 258.55(g)(1)(iv) and 258.56(a), pertaining to assessment of 
corrective measures;  § 258.57(a), pertaining to selection of remedy and notification of 
placement in record;  § 258.58(c)(4), pertaining to notification of placement in record 
(alternative corrective action measures);  and § 258.58(f), pertaining to notification of 
placement in record (certification of remedy completed). 
 
[57 FR 28628, June 26, 1992;  58 FR 51547, Oct. 1, 1993;  60 FR 52342, Oct. 6, 1995] 
 
§ 258.51. Ground-water monitoring systems. 
 
 (a) A ground-water monitoring system must be installed that consists of a sufficient 
number of wells, installed at appropriate locations and depths, to yield ground-water 
samples from the uppermost aquifer (as defined in § 258.2) that: 
 
 (1) Represent the quality of background ground water that has not been affected by 
leakage from a unit.  A determination of background quality may include sampling of 
wells that are not hydraulically upgradient of the waste management area where: 
 
 (i) Hydrogeologic conditions do not allow the owner or operator to determine what wells 
are hydraulically upgradient;  or 
 
 (ii) Sampling at other wells will provide an indication of background ground- water 
quality that is as representative or more representative than that provided by the 
upgradient wells;  and 
 
 (2) Represent the quality of ground water passing the relevant point of compliance 
specified by Director of an approved State under § 258.40(d) or at the waste management 
unit boundary in unapproved States.  The downgradient monitoring system must be 
installed at the relevant point of compliance specified by the Director of an approved 
State under § 258.40(d) or at the waste management unit boundary in unapproved States 
that ensures detection of ground-water contamination in the uppermost aquifer.  When 
physical obstacles preclude installation of ground-water monitoring wells at the relevant 
point of compliance at existing units, the down-gradient monitoring system may be 
installed at the closest practicable distance hydraulically down-gradient from the relevant 
point of compliance specified by the Director of an approved State under § 258.40 that 
ensure detection of groundwater contamination in the uppermost aquifer. 
 
 (b) The Director of an approved State may approve a multiunit ground-water monitoring 
system instead of separate ground-water monitoring systems for each MSWLF unit when 
the facility has several units, provided the multi-unit ground- water monitoring system 
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meets the requirement of § 258.51(a) and will be as protective of human health and the 
environment as individual monitoring systems for each MSWLF unit, based on the 
following factors: 
 
 (1) Number, spacing, and orientation of the MSWLF units; 
 
 (2) Hydrogeologic setting; 
 
 (3) Site history; 
 
 (4) Engineering design of the MSWLF units, and 
 
 (5) Type of waste accepted at the MSWLF units. 
 
 (c) Monitoring wells must be cased in a manner that maintains the integrity of the 
monitoring well bore hole.  This casing must be screened or perforated and packed with 
gravel or sand, where necessary, to enable collection of ground- water samples.  The 
annular space (i.e., the space between the bore hole and well casing) above the sampling 
depth must be sealed to prevent contamination of samples and the ground water. 
 
 (1) The owner or operator must notify the State Director that the design, installation, 
development, and decommission of any monitoring wells, piezometers and other 
measurement, sampling, and analytical devices documentation has been placed in the 
operating record;  and 
 
 (2) The monitoring wells, piezometers, and other measurement, sampling, and analytical 
devices must be operated and maintained so that they perform to design specifications 
throughout the life of the monitoring program. 
 
 (d) The number, spacing, and depths of monitoring systems shall be: 
 
 (1) Determined based upon site-specific technical information that must include 
thorough characterization of: 
 
 (i) Aquifer thickness, ground-water flow rate, ground-water flow direction including 
seasonal and temporal fluctuations in ground-water flow;  and 
 
 (ii) Saturated and unsaturated geologic units and fill materials overlying the uppermost 
aquifer, materials comprising the uppermost aquifer, and materials comprising the 
confining unit defining the lower boundary of the uppermost aquifer;  including, but not 
limited to:  Thicknesses, stratigraphy, lithology, hydraulic conductivities, porosities and 
effective porosities. 
 
 (2) Certified by a qualified ground-water scientist or approved by the Director of an 
approved State.  Within 14 days of this certification, the owner or operator must notify 
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the State Director that the certification has been placed in the operating record. 
 
§ 258.53. Ground-water sampling and analysis requirements. 
 
 (a) The ground-water monitoring program must include consistent sampling and analysis 
procedures that are designed to ensure monitoring results that provide an accurate 
representation of ground-water quality at the background and downgradient wells 
installed in compliance with § 258.51(a) of this part.  The owner or operator must notify 
the State Director that the sampling and analysis program documentation has been placed 
in the operating record and the program must include procedures and techniques for: 
 
 (1) Sample collection; 
 
 (2) Sample preservation and shipment; 
 
 (3) Analytical procedures; 
 
 (4) Chain of custody control;  and 
 
 (5) Quality assurance and quality control. 
 
 (b) The ground-water monitoring program must include sampling and analytical methods 
that are appropriate for ground-water sampling and that accurately measure hazardous 
constituents and other monitoring parameters in ground-water samples.  Ground-water 
samples shall not be field-filtered prior to laboratory analysis. 
 
 (c) The sampling procedures and frequency must be protective of human health and the 
environment. 
 
 (d) Ground-water elevations must be measured in each well immediately prior to 
purging, each time ground water is sampled.  The owner or operator must determine the 
rate and direction of ground-water flow each time ground water is sampled.  
Ground-water elevations in wells which monitor the same waste management area must 
be measured within a period of time short enough to avoid temporal variations in 
ground-water flow which could preclude accurate determination of ground-water flow 
rate and direction. 
 
 (e) The owner or operator must establish background ground-water quality in a 
hydraulically upgradient or background well(s) for each of the monitoring parameters or 
constituents required in the particular ground-water monitoring program that applies to 
the MSWLF unit, as determined under § 258.54(a) or § 258.55(a) of this part.  
Background ground-water quality may be established at wells that are not located 
hydraulically upgradient from the MSWLF unit if it meets the requirements of § 
258.51(a)(1). 
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 (f) The number of samples collected to establish ground-water quality data must be 
consistent with the appropriate statistical procedures determined pursuant to paragraph 
(g) of this section.  The sampling procedures shall be those specified under § 258.54(b) 
for detection monitoring, § 258.55 (b) and (d) for assessment monitoring, and § 258.56(b) 
of corrective action. 
 
 (g) The owner or operator must specify in the operating record one of the following 
statistical methods to be used in evaluating ground-water monitoring data for each 
hazardous constituent.  The statistical test chosen shall be conducted separately for each 
hazardous constituent in each well. 
 
 (1) A parametric analysis of variance (ANOVA) followed by multiple comparisons 
procedures to identify statistically significant evidence of contamination. The method 
must include estimation and testing of the contrasts between each compliance well's mean 
and the background mean levels for each constituent. 
 
 (2) An analysis of variance (ANOVA) based on ranks followed by multiple comparisons 
procedures to identify statistically significant evidence of contamination.  The method 
must include estimation and testing of the contrasts between each compliance well's 
median and the background median levels for each constituent. 
 
 (3) A tolerance or prediction interval procedure in which an interval for each constituent 
is established from the distribution of the background data, and the level of each 
constituent in each compliance well is compared to the upper tolerance or prediction 
limit. 
 
 (4) A control chart approach that gives control limits for each constituent. 
 
 (5) Another statistical test method that meets the performance standards of § 258.53(h).  
The owner or operator must place a justification for this alternative in the operating 
record and notify the State Director of the use of this alternative test.  The justification 
must demonstrate that the alternative method meets the performance standards of § 
258.53(h). 
 
 (h) Any statistical method chosen under § 258.53(g) shall comply with the following 
performance standards, as appropriate: 
 
 (1) The statistical method used to evaluate ground-water monitoring data shall be 
appropriate for the distribution of chemical parameters or hazardous constituents.  If the 
distribution of the chemical parameters or hazardous constituents is shown by the owner 
or operator to be inappropriate for a normal theory test, then the data should be 
transformed or a distribution-free theory test should be used.  If the distributions for the 
constituents differ, more than one statistical method may be needed. 
 
 (2) If an individual well comparison procedure is used to compare an individual 
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compliance well constituent concentration with background constituent concentrations or 
a ground-water protection standard, the test shall be done at a Type I error level no less 
than 0.01 for each testing period.  If a multiple comparisons procedure is used, the Type I 
experiment wise error rate for each testing period shall be no less than 0.05;  however, the 
Type I error of no less than 0.01 for individual well comparisons must be maintained.  
This performance standard does not apply to tolerance intervals, prediction intervals, or 
control charts. 
 
 (3) If a control chart approach is used to evaluate ground-water monitoring data, the 
specific type of control chart and its associated parameter values shall be protective of 
human health and the environment.  The parameters shall be determined after considering 
the number of samples in the background data base, the data distribution, and the range of 
the concentration values for each constituent of concern. 
 
 (4) If a tolerance interval or a predictional interval is used to evaluate ground-water 
monitoring data, the levels of confidence and, for tolerance intervals, the percentage of 
the population that the interval must contain, shall be protective of human health and the 
environment.  These parameters shall be determined after considering the number of 
samples in the background data base, the data distribution, and the range of the 
concentration values for each constituent of concern. 
 
 (5) The statistical method shall account for data below the limit of detection with one or 
more statistical procedures that are protective of human health and the environment.  Any 
practical quantitation limit (pql) that is used in the statistical method shall be the lowest 
concentration level that can be reliably achieved within specified limits of precision and 
accuracy during routine laboratory operating conditions that are available to the facility. 
 
 (6) If necessary, the statistical method shall include procedures to control or correct for 
seasonal and spatial variability as well as temporal correlation in the data. 
 
 (i) The owner or operator must determine whether or not there is a statistically significant 
increase over background values for each parameter or constituent required in the 
particular ground-water monitoring program that applies to the MSWLF unit, as 
determined under §§ 258.54(a) or 258.55(a) of this part. 
 
 (1) In determining whether a statistically significant increase has occurred, the owner or 
operator must compare the ground-water quality of each parameter or constituent at each 
monitoring well designated pursuant to § 258.51(a)(2) to the background value of that 
constituent, according to the statistical procedures and performance standards specified 
under paragraphs (g) and (h) of this section. 
 
 (2) Within a reasonable period of time after completing sampling and analysis, the owner 
or operator must determine whether there has been a statistically significant increase over 
background at each monitoring well. 
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§ 258.54. Detection monitoring program. 
 
 (a) Detection monitoring is required at MSWLF units at all ground-water monitoring 
wells defined under §§ 258.51 (a)(1) and (a)(2) of this part.  At a minimum, a detection 
monitoring program must include the monitoring for the constituents listed in appendix I 
to this part. 
 
 (1) The Director of an approved State may delete any of the appendix I monitoring 
parameters for a MSWLF unit if it can be shown that the removed constituents are not 
reasonably expected to be in or derived from the waste contained in the unit. 
 
 (2) The Director of an approved State may establish an alternative list of inorganic 
indicator parameters for a MSWLF unit, in lieu of some or all of the heavy metals 
(constituents 1-15 in appendix I to this part), if the alternative parameters provide a 
reliable indication of inorganic releases from the MSWLF unit to the ground water.  In 
determining alternative parameters, the Director shall consider the following factors: 
 
 (i) The types, quantities, and concentrations of constituents in wastes managed at the 
MSWLF unit; 
 
 (ii) The mobility, stability, and persistence of waste constituents or their reaction 
products in the unsaturated zone beneath the MSWLF unit; 
 
 (iii) The detectability of indicator parameters, waste constituents, and reaction products 
in the ground water;  and 
 
 (iv) The concentration or values and coefficients of variation of monitoring parameters or 
constituents in the groundwater background. 
 
 (b) The monitoring frequency for all constituents listed in appendix I to this part, or in 
the alternative list approved in accordance with paragraph (a)(2) of this section, shall be 
at least semiannual during the active life of the facility (including closure) and the 
post-closure period.  A minimum of four independent samples from each well 
(background and downgradient) must be collected and analyzed for the appendix I 
constituents, or the alternative list approved in accordance with paragraph (a)(2) of this 
section, during the first semiannual sampling event.  At least one sample from each well 
(background and downgradient) must be collected and analyzed during subsequent 
semiannual sampling events.  The Director of an approved State may specify an 
appropriate alternative frequency for repeated sampling and analysis for appendix I 
constituents, or the alternative list approved in accordance with paragraph (a)(2) of this 
section, during the active life (including closure) and the post-closure care period.  The 
alternative frequency during the active life (including closure) shall be no less than 
annual.  The alternative frequency shall be based on consideration of the following 
factors: 
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 (1) Lithology of the aquifer and unsaturated zone; 
 
 (2) Hydraulic conductivity of the aquifer and unsaturated zone; 
 
 (3) Ground-water flow rates; 
 
 (4) Minimum distance between upgradient edge of the MSWLF unit and downgradient 
monitoring well screen (minimum distance of travel);  and 
 
 (5) Resource value of the aquifer. 
 
 (c) If the owner or operator determines, pursuant to § 258.53(g) of this part, that there is 
a statistically significant increase over background for one or more of the constituents 
listed in appendix I to this part or in the alternative list approved in accordance with 
paragraph (a)(2) of this section, at any monitoring well at the boundary specified under § 
258.51(a)(2), the owner or operator: 
 
 (1) Must, within 14 days of this finding, place a notice in the operating record indicating 
which constituents have shown statistically significant changes from background levels, 
and notify the State director that this notice was placed in the operating record;  and 
 
 (2) Must establish an assessment monitoring program meeting the requirements of § 
258.55 of this part within 90 days except as provided for in paragraph (c)(3) of this 
section. 
 
 (3) The owner/operator may demonstrate that a source other than a MSWLF unit caused 
the contamination or that the statistically significant increase resulted from error in 
sampling, analysis, statistical evaluation, or natural variation in ground-water quality.  A 
report documenting this demonstration must be certified by a qualified ground-water 
scientist or approved by the Director of an approved State and be placed in the operating 
record.  If a successful demonstration is made and documented, the owner or operator 
may continue detection monitoring as specified in this section.  If, after 90 days, a 
successful demonstration is not made, the owner or operator must initiate an assessment 
monitoring program as required in § 258.55. 
 
§ 258.55. Assessment monitoring program. 
 
 (a) Assessment monitoring is required whenever a statistically significant increase over 
background has been detected for one or more of the constituents listed in the appendix I 
to this part or in the alternative list approved in accordance with § 258.54(a)(2). 
 
 (b) Within 90 days of triggering an assessment monitoring program, and annually 
thereafter, the owner or operator must sample and analyze the ground water for all 
constituents identified in appendix II to this part.  A minimum of one sample from each 
downgradient well must be collected and analyzed during each sampling event.  For any 
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constituent detected in the downgradient wells as a result of the complete appendix II 
analysis, a minimum of four independent samples from each well (background and 
downgradient) must be collected and analyzed to establish background for the 
constituents.  The Director of an approved State may specify an appropriate subset of 
wells to be sampled and analyzed for appendix II constituents during assessment 
monitoring.  The Director of an approved State may delete any of the appendix II 
monitoring parameters for a MSWLF unit if it can be shown that the removed 
constituents are not reasonably expected to be in or derived from the waste contained in 
the unit. 
 
 (c) The Director of an approved State may specify an appropriate alternate frequency for 
repeated sampling and analysis for the full set of appendix II constituents required by § 
258.55(b) of this part, during the active life (including closure) and post-closure care of 
the unit considering the following factors: 
 
 (1) Lithology of the aquifer and unsaturated zone; 
 
 (2) Hydraulic conductivity of the aquifer and unsaturated zone; 
 
 (3) Ground-water flow rates; 
 
 (4) Minimum distance between upgradient edge of the MSWLF unit and downgradient 
monitoring well screen (minimum distance of travel); 
 
 (5) Resource value of the aquifer;  and 
 
 (6) Nature (fate and transport) of any constituents detected in response to this section. 
 
 (d) After obtaining the results from the initial or subsequent sampling events required in 
paragraph (b) of this section, the owner or operator must: 
 
 (1) Within 14 days, place a notice in the operating record identifying the appendix II 
constituents that have been detected and notify the State Director that this notice has been 
placed in the operating record; 
 
 (2) Within 90 days, and on at least a semiannual basis thereafter, resample all wells 
specified by § 258.51(a), conduct analyses for all constituents in appendix I to this part or 
in the alternative list approved in accordance with § 258.54(a)(2), and for those 
constituents in appendix II to this part that are detected in response to paragraph (b) of 
this section, and record their concentrations in the facility operating record.  At least one 
sample from each well (background and downgradient) must be collected and analyzed 
during these sampling events.  The Director of an approved State may specify an 
alternative monitoring frequency during the active life (including closure) and the 
post-closure period for the constituents referred to in this paragraph. The alternative 
frequency for appendix I constituents, or the alternative list approved in accordance with 
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§ 258.54(a)(2), during the active life (including closure) shall be no less than annual.  The 
alternative frequency shall be based on consideration of the factors specified in paragraph 
(c) of this section; 
 
 (3) Establish background concentrations for any constituents detected pursuant to 
paragraph (b) or (d)(2) of this section;  and 
 
 (4) Establish ground-water protection standards for all constituents detected pursuant to 
paragraph (b) or (d) of this section.  The ground-water protection standards shall be 
established in accordance with paragraphs (h) or (i) of this section. 
 
 (e) If the concentrations of all appendix II constituents are shown to be at or below 
background values, using the statistical procedures in § 258.53(g), for two consecutive 
sampling events, the owner or operator must notify the State Director of this finding and 
may return to detection monitoring. 
 
 (f) If the concentrations of any appendix II constituents are above background values, but 
all concentrations are below the ground-water protection standard established under 
paragraphs (h) or (i) of this section, using the statistical procedures in § 258.53(g), the 
owner or operator must continue assessment monitoring in accordance with this section. 
 
 (g) If one or more appendix II constituents are detected at statistically significant levels 
above the ground-water protection standard established under paragraphs (h) or (i) of this 
section in any sampling event, the owner or operator must, within 14 days of this finding, 
place a notice in the operating record identifying the appendix II constituents that have 
exceeded the ground- water protection standard and notify the State Director and all 
appropriate local government officials that the notice has been placed in the operating 
record.  The owner or operator also: 
 
 (1)(i) Must characterize the nature and extent of the release by installing additional 
monitoring wells as necessary; 
 
 (ii) Must install at least one additional monitoring well at the facility boundary in the 
direction of contaminant migration and sample this well in accordance with § 
258.55(d)(2); 
 
 (iii) Must notify all persons who own the land or reside on the land that directly overlies 
any part of the plume of contamination if contaminants have migrated off-site if indicated 
by sampling of wells in accordance with § 258.55 (g)(1);  and 
 
 (iv) Must initiate an assessment of corrective measures as required by § 255.56 of this 
part within 90 days;  or 
 
 (2) May demonstrate that a source other than a MSWLF unit caused the contamination, 
or that the SSI increase resulted from error in sampling, analysis, statistical evaluation, or 
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natural variation in ground-water quality.  A report documenting this demonstration must 
be certified by a qualified ground-water scientist or approved by the Director of an 
approved State and placed in the operating record.  If a successful demonstration is made 
the owner or operator must continue monitoring in accordance with the assessment 
monitoring program pursuant to § 258.55, and may return to detection monitoring if the 
appendix II constituents are at or below background as specified in § 258.55(e).  Until a 
successful demonstration is made, the owner or operator must comply with § 258.55(g) 
including initiating an assessment of corrective measures. 
 
 (h) The owner or operator must establish a ground-water protection standard for each 
appendix II constituent detected in the ground-water.  The ground- water protection 
standard shall be: 
 
 (1) For constituents for which a maximum contaminant level (MCL) has been 
promulgated under section 1412 of the Safe Drinking Water Act (codified) under 40 CFR 
part 141, the MCL for that constituent; 
 
 (2) For constituents for which MCLs have not been promulgated, the background 
concentration for the constituent established from wells in accordance with § 
258.51(a)(1);  or 
 
 (3) For constituents for which the background level is higher than the MCL identified 
under paragraph (h)(1) of this section or health based levels identified under § 
258.55(i)(1), the background concentration. 
 
 (i) The Director of an approved State may establish an alternative ground- water 
protection standard for constituents for which MCLs have not been established.  These 
ground-water protection standards shall be appropriate health based levels that satisfy the 
following criteria: 
 
 (1) The level is derived in a manner consistent with Agency guidelines for assessing the 
health risks of environmental pollutants (51 FR 33992, 34006, 34014, 34028, Sept. 24, 
1986); 
 
 (2) The level is based on scientifically valid studies conducted in accordance with the 
Toxic Substances Control Act Good Laboratory Practice Standards (40 CFR part 792) or 
equivalent; 
 
 (3) For carcinogens, the level represents a concentration associated with an excess 
lifetime cancer risk level (due to continuous lifetime exposure) with the 1x10 super-4 to 
1x10 super-6 range;  and 
 
 (4) For systemic toxicants, the level represents a concentration to which the human 
population (including sensitive subgroups) could be exposed to on a daily basis that is 
likely to be without appreciable risk of deleterious effects during a lifetime.  For purposes 
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of this subpart, systemic toxicants include toxic chemicals that cause effects other than 
cancer or mutation. 
 
 (j) In establishing ground-water protection standards under paragraph (i) of this section, 
the Director of an approved State may consider the following: 
 
 (1) Multiple contaminants in the ground water; 
 
 (2) Exposure threats to sensitive environmental receptors;  and 
 
 (3) Other site-specific exposure or potential exposure to ground water. 
 
§ 258.56. Assessment of corrective measures. 
 
 (a) Within 90 days of finding that any of the constituents listed in appendix II to this part 
have been detected at a statistically significant level exceeding the ground-water 
protection standards defined under § 258.55 (h) or (i) of this part, the owner or operator 
must initiate an assessment of corrective measures.  Such an assessment must be 
completed within a reasonable period of time. 
 
 (b) The owner or operator must continue to monitor in accordance with the assessment 
monitoring program as specified in § 258.55. 
 
 (c) The assessment shall include an analysis of the effectiveness of potential corrective 
measures in meeting all of the requirements and objectives of the remedy as described 
under § 258.57, addressing at least the following: 
 
 (1) The performance, reliability, ease of implementation, and potential impacts of 
appropriate potential remedies, including safety impacts, cross- media impacts, and 
control of exposure to any residual contamination; 
 
 (2) The time required to begin and complete the remedy; 
 
 (3) The costs of remedy implementation;  and 
 
 (4) The institutional requirements such as State or local permit requirements or other 
environmental or public health requirements that may substantially affect implementation 
of the remedy(s). 
 
 (d) The owner or operator must discuss the results of the corrective measures assessment, 
prior to the selection of remedy, in a public meeting with interested and affected parties. 
 
§ 258.57. Selection of remedy. 
 
 (a) Based on the results of the corrective measures assessment conducted under § 258.56, 
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the owner or operator must select a remedy that, at a minimum, meets the standards listed 
in paragraph (b) of this section.  The owner or operator must notify the State Director, 
within 14 days of selecting a remedy, a report describing the selected remedy has been 
placed in the operating record and how it meets the standards in paragraph (b) of this 
section. 
 
 (b) Remedies must: 
 
 (1) Be protective of human health and the environment; 
 
 (2) Attain the ground-water protection standard as specified pursuant to §§ 258.55 (h) or 
(i); 
 
 (3) Control the source(s) of releases so as to reduce or eliminate, to the maximum extent 
practicable, further releases of appendix II constituents into the environment that may 
pose a threat to human health or the environment;  and 
 
 (4) Comply with standards for management of wastes as specified in § 258.58(d). 
 
 (c) In selecting a remedy that meets the standards of § 258.57(b), the owner or operator 
shall consider the following evaluation factors: 
 
 (1) The long- and short-term effectiveness and protectiveness of the potential remedy(s), 
along with the degree of certainty that the remedy will prove successful based on 
consideration of the following: 
 
 (i) Magnitude of reduction of existing risks; 
 
 (ii) Magnitude of residual risks in terms of likelihood of further releases due to waste 
remaining following implementation of a remedy; 
 
 (iii) The type and degree of long-term management required, including monitoring, 
operation, and maintenance; 
 
 (iv) Short-term risks that might be posed to the community, workers, or the environment 
during implementation of such a remedy, including potential threats to human health and 
the environment associated with excavation, transportation, and redisposal of 
containment; 
 
 (v) Time until full protection is achieved; 
 
 (vi) Potential for exposure of humans and environmental receptors to remaining wastes, 
considering the potential threat to human health and the environment associated with 
excavation, transportation, redisposal, or containment; 
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 (vii) Long-term reliability of the engineering and institutional controls;  and 
 
 (viii) Potential need for replacement of the remedy. 
 
 (2) The effectiveness of the remedy in controlling the source to reduce further releases 
based on consideration of the following factors: 
 
 (i) The extent to which containment practices will reduce further releases; 
 
 (ii) The extent to which treatment technologies may be used. 
 
 (3) The ease or difficulty of implementing a potential remedy(s) based on consideration 
of the following types of factors: 
 
 (i) Degree of difficulty associated with constructing the technology; 
 
 (ii) Expected operational reliability of the technologies; 
 
 (iii) Need to coordinate with and obtain necessary approvals and permits from other 
agencies; 
 
 (iv) Availability of necessary equipment and specialists;  and 
 
 (v) Available capacity and location of needed treatment, storage, and disposal services. 
 
 (4) Practicable capability of the owner or operator, including a consideration of the 
technical and economic capability. 
 
 (5) The degree to which community concerns are addressed by a potential remedy(s). 
 
 (d) The owner or operator shall specify as part of the selected remedy a schedule(s) for 
initiating and completing remedial activities.  Such a schedule must require the initiation 
of remedial activities within a reasonable period of time taking into consideration the 
factors set forth in paragraphs (d) (1)- (8) of this section.  The owner or operator must 
consider the following factors in determining the schedule of remedial activities: 
 
 (1) Extent and nature of contamination; 
 
 (2) Practical capabilities of remedial technologies in achieving compliance with 
ground-water protection standards established under § 258.55 (g) or (h) and other 
objectives of the remedy; 
 
 (3) Availability of treatment or disposal capacity for wastes managed during 
implementation of the remedy; 
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 (4) Desirability of utilizing technologies that are not currently available, but which may 
offer significant advantages over already available technologies in terms of effectiveness, 
reliability, safety, or ability to achieve remedial objectives; 
 
 (5) Potential risks to human health and the environment from exposure to contamination 
prior to completion of the remedy; 
 
 (6) Resource value of the aquifer including: 
 
 (i) Current and future uses; 
 
 (ii) Proximity and withdrawal rate of users; 
 
 (iii) Ground-water quantity and quality; 
 
 (iv) The potential damage to wildlife, crops, vegetation, and physical structures caused 
by exposure to waste constituent; 
 
 (v) The hydrogeologic characteristic of the facility and surrounding land; 
 
 (vi) Ground-water removal and treatment costs;  and 
 
 (vii) The cost and availability of alternative water supplies. 
 
 (7) Practicable capability of the owner or operator. 
 
 (8) Other relevant factors. 
 
 (e) The Director of an approved State may determine that remediation of a release of an 
appendix II constituent from a MSWLF unit is not necessary if the owner or operator 
demonstrates to the satisfaction of the Director of the approved State that: 
 
 (1) The ground-water is additionally contaminated by substances that have originated 
from a source other than a MSWLF unit and those substances are present in 
concentrations such that cleanup of the release from the MSWLF unit would provide no 
significant reduction in risk to actual or potential receptors;  or 
 
 (2) The constituent(s) is present in ground water that: 
 
 (i) Is not currently or reasonably expected to be a source of drinking water;  and 
 
 (ii) Is not hydraulically connected with waters to which the hazardous constituents are 
migrating or are likely to migrate in a concentration(s) that would exceed the 
ground-water protection standards established under § 258.55 (h) or (i);  or 
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 (3) Remediation of the release(s) is technically impracticable;  or 
 
 (4) Remediation results in unacceptable cross-media impacts. 
 
 (f) A determination by the Director of an approved State pursuant to paragraph (e) of this 
section shall not affect the authority of the State to require the owner or operator to 
undertake source control measures or other measures that may be necessary to eliminate 
or minimize further releases to the ground-water, to prevent exposure to the 
ground-water, or to remediate the ground-water to concentrations that are technically 
practicable and significantly reduce threats to human health or the environment. 
 
§ 258.58. Implementation of the corrective action program. 
 
 (a) Based on the schedule established under § 258.57(d) for initiation and completion of 
remedial activities the owner/operator must: 
 
 (1) Establish and implement a corrective action ground-water monitoring program that: 
 
 (i) At a minimum, meet the requirements of an assessment monitoring program under § 
258.55; 
 
 (ii) Indicate the effectiveness of the corrective action remedy;  and 
 
 (iii) Demonstrate compliance with ground-water protection standard pursuant to 
paragraph (e) of this section. 
 
 (2) Implement the corrective action remedy selected under § 258.57;  and 
 
 (3) Take any interim measures necessary to ensure the protection of human health and 
the environment.  Interim measures should, to the greatest extent practicable, be 
consistent with the objectives of and contribute to the performance of any remedy that 
may be required pursuant to § 258.57.  The following factors must be considered by an 
owner or operator in determining whether interim measures are necessary: 
 
 (i) Time required to develop and implement a final remedy; 
 
 (ii) Actual or potential exposure of nearby populations or environmental receptors to 
hazardous constituents; 
 
 (iii) Actual or potential contamination of drinking water supplies or sensitive 
ecosystems; 
 
 (iv) Further degradation of the ground-water that may occur if remedial action is not 
initiated expeditiously; 
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 (v) Weather conditions that may cause hazardous constituents to migrate or be released; 
 
 (vi) Risks of fire or explosion, or potential for exposure to hazardous constituents as a 
result of an accident or failure of a container or handling system;  and 
 
 (vii) Other situations that may pose threats to human health and the environment. 
 
 (b) An owner or operator may determine, based on information developed after 
implementation of the remedy has begun or other information, that compliance with 
requirements of § 258.57(b) are not being achieved through the remedy selected.  In such 
cases, the owner or operator must implement other methods or techniques that could 
practicably achieve compliance with the requirements, unless the owner or operator 
makes the determination under § 258.58(c). 
 
 (c) If the owner or operator determines that compliance with requirements under § 
258.57(b) cannot be practically achieved with any currently available methods, the owner 
or operator must: 
 
 (1) Obtain certification of a qualified ground-water scientist or approval by the Director 
of an approved State that compliance with requirements under § 258.57(b) cannot be 
practically achieved with any currently available methods; 
 
 (2) Implement alternate measures to control exposure of humans or the environment to 
residual contamination, as necessary to protect human health and the environment;  and 
 
 (3) Implement alternate measures for control of the sources of contamination, or for 
removal or decontamination of equipment, units, devices, or structures that are: 
 
 (i) Technically practicable;  and 
 
 (ii) Consistent with the overall objective of the remedy. 
 
 (4) Notify the State Director within 14 days that a report justifying the alternative 
measures prior to implementing the alternative measures has been placed in the operating 
record. 
 
 (d) All solid wastes that are managed pursuant to a remedy required under § 258.57, or 
an interim measure required under § 258.58(a)(3), shall be managed in a manner: 
 
 (1) That is protective of human health and the environment;  and 
 
 (2) That complies with applicable RCRA requirements. 
 
 (e) Remedies selected pursuant to § 258.57 shall be considered complete when: 
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 (1) The owner or operator complies with the ground-water protection standards 
established under §§ 258.55(h) or (i) at all points within the plume of contamination that 
lie beyond the ground-water monitoring well system established under § 258.51(a). 
 
 (2) Compliance with the ground-water protection standards established under §§ 
258.55(h) or (i) has been achieved by demonstrating that concentrations of appendix II 
constituents have not exceeded the ground-water protection standard(s) for a period of 
three consecutive years using the statistical procedures and performance standards in § 
258.53(g) and (h).  The Director of an approved State may specify an alternative length of 
time during which the owner or operator must demonstrate that concentrations of 
appendix II constituents have not exceeded the ground-water protection standard(s) taking 
into consideration: 
 
 (i) Extent and concentration of the release(s); 
 
 (ii) Behavior characteristics of the hazardous constituents in the ground- water; 
 
 (iii) Accuracy of monitoring or modeling techniques, including any seasonal, 
meteorological, or other environmental variabilities that may affect the accuracy;  and 
 
 (iv) Characteristics of the ground-water. 
 
 (3) All actions required to complete the remedy have been satisfied. 
 
 (f) Upon completion of the remedy, the owner or operator must notify the State Director 
within 14 days that a certification that the remedy has been completed in compliance with 
the requirements of § 258.58(e) has been placed in the operating record.  The certification 
must be signed by the owner or operator and by a qualified ground-water scientist or 
approved by the Director of an approved State. 
 
 (g) When, upon completion of the certification, the owner or operator determines that the 
corrective action remedy has been completed in accordance with the requirements under 
paragraph (e) of this section, the owner or operator shall be released from the 
requirements for financial assurance for corrective action under § 258.73. 
 
PART 258--CRITERIA FOR MUNICIPAL SOLID WASTE LANDFILLS 
SUBPART F--CLOSURE AND POST-CLOSURE CARE 
 
§ 258.60. Closure criteria. 
 
 (a) Owners or operators of all MSWLF units must install a final cover system that is 
designed to minimize infiltration and erosion.  The final cover system must be designed 
and constructed to: 
 
 (1) Have a permeability less than or equal to the permeability of any bottom liner system 
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or natural subsoils present, or a permeability no greater than 1 x10 super-5 cm/sec, 
whichever is less, and 
 
 (2) Minimize infiltration through the closed MSWLF by the use of an infiltration layer 
that contains a minimum 18-inches of earthen material, and 
 
 (3) Minimize erosion of the final cover by the use of an erosion layer that contains a 
minimum 6-inches of earthen material that is capable of sustaining native plant growth. 
 
 (b) The Director of an approved State may approve an alternative final cover design that 
includes: 
 
 (1) An infiltration layer that achieves an equivalent reduction in infiltration as the 
infiltration layer specified in paragraph (a)(1) and (a)(2) of this section, and 
 
 (2) An erosion layer that provides equivalent protection from wind and water erosion as 
the erosion layer specified in paragraph (a)(3) of this section. 
 
 (3) The Director of an Approved State may establish alternative requirements for the 
infiltration barrier in a paragraph (b)(1) of this section, after public review and comment, 
for any owners or operators of MSWLFs that dispose of 20 tons of municipal solid waste 
per day or less, based on an annual average.  Any alternative requirements established 
under this paragraph must: 
 
 (i) Consider the unique characteristics of small communities: 
 
 (ii) Take into account climatic and hydrogeologic conditions;  and 
 
 (iii) Be protective of human health and the environment. 
 
 (c) The owner or operator must prepare a written closure plan that describes the steps 
necessary to close all MSWLF units at any point during their active life in accordance 
with the cover design requirements in § 258.60(a) or (b), as applicable.  The closure plan, 
at a minimum, must include the following information: 
 
 (1) A description of the final cover, designed in accordance with § 258.60(a) and the 
methods and procedures to be used to install the cover; 
 
 (2) An estimate of the largest area of the MSWLF unit ever requiring a final cover as 
required under § 258.60(a) at any time during the active life; 
 
 (3) An estimate of the maximum inventory of wastes ever on-site over the active life of 
the landfill facility;  and 
 
 (4) A schedule for completing all activities necessary to satisfy the closure criteria in § 



Agenda Item No. 5  Attachment No. 7 

  -24- 

258.60. 
 
 (d) The owner or operator must notify the State Director that a closure plan has been 
prepared and placed in the operating record no later than the effective date of this part, or 
by the initial receipt of waste, whichever is later. 
 
 (e) Prior to beginning closure of each MSWLF unit as specified in § 258.60(f), an owner 
or operator must notify the State Director that a notice of the intent to close the unit has 
been placed in the operating record. 
 
 (f) The owner or operator must begin closure activities of each MSWLF unit no later 
than 30 days after the date on which the MSWLF unit receives the known final receipt of 
wastes or, if the MSWLF unit has remaining capacity and there is a reasonable likelihood 
that the MSWLF unit will receive additional wastes, no later than one year after the most 
recent receipt of wastes.  Extensions beyond the one-year deadline for beginning closure 
may be granted by the Director of an approved State if the owner or operator 
demonstrates that the MSWLF unit has the capacity to receive additional wastes and the 
owner or operator has taken and will continue to take all steps necessary to prevent 
threats to human health and the environmental from the unclosed MSWLF unit. 
 
 (g) The owner or operator of all MSWLF units must complete closure activities of each 
MSWLF unit in accordance with the closure plan within 180 days following the 
beginning of closure as specified in paragraph (f) of this section.  Extensions of the 
closure period may be granted by the Director of an approved State if the owner or 
operator demonstrates that closure will, of necessity, take longer than 180 days and he has 
taken and will continue to take all steps to prevent threats to human health and the 
environment from the unclosed MSWLF unit. 
 
 (h) Following closure of each MSWLF unit, the owner or operator must notify the State 
Director that a certification, signed by an independent registered professional engineer or 
approved by Director of an approved State, verifying that closure has been completed in 
accordance with the closure plan, has been placed in the operating record. 
 
 (i)(1) Following closure of all MSWLF units, the owner or operator must record a 
notation on the deed to the landfill facility property, or some other instrument that is 
normally examined during title search, and notify the State Director that the notation has 
been recorded and a copy has been placed in the operating record. 
 
 (2) The notation on the deed must in perpetuity notify any potential purchaser of the 
property that: 
 
 (i) The land has been used as a landfill facility;  and 
 
 (ii) Its use is restricted under § 258.61(c)(3). 
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 (j) The owner or operator may request permission from the Director of an approved State 
to remove the notation from the deed if all wastes are removed from the facility. 
 
[57 FR 28628, June 26, 1992;  62 FR 40713, July 29, 1997;  62 FR 51606, Oct. 2, 1997] 
 
§ 258.61. Post-closure care requirements. 
 
 (a) Following closure of each MSWLF unit, the owner or operator must conduct 
post-closure care.  Post-closure care must be conducted for 30 years, except as provided 
under paragraph (b) of this section, and consist of at least the following: 
 
 (1) Maintaining the integrity and effectiveness of any final cover, including making 
repairs to the cover as necessary to correct the effects of settlement, subsidence, erosion, 
or other events, and preventing run-on and run-off from eroding or otherwise damaging 
the final cover; 
 
 (2) Maintaining and operating the leachate collection system in accordance with the 
requirements in § 258.40, if applicable the Director of an approved State may allow the 
owner or operator to stop managing leachate if the owner or operator demonstrates that 
leachate no longer poses a threat to human health and the environment; 
 
 (3) Monitoring the ground water in accordance with the requirements of subpart E of this 
part and maintaining the ground-water monitoring system, if applicable;  and 
 
 (4) Maintaining and operating the gas monitoring system in accordance with the 
requirements of § 258.23. 
 
 (b) The length of the post-closure care period may be: 
 
 (1) Decreased by the Director of an approved State if the owner or operator demonstrates 
that the reduced period is sufficient to protect human health and the environment and this 
demonstration is approved by the Director of an approved State;  or 
 
 (2) Increased by the Director of an approved State if the Director of an approved State 
determines that the lengthened period is necessary to protect human health and the 
environment. 
 
 (c) The owner or operator of all MSWLF units must prepare a written post- closure plan 
that includes, at a minimum, the following information: 
 
 (1) A description of the monitoring and maintenance activities required in § 258.61(a) 
for each MSWLF unit, and the frequency at which these activities will be performed; 
 
 (2) Name, address, and telephone number of the person or office to contact about the 
facility during the post-closure period;  and 
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 (3) A description of the planned uses of the property during the post-closure period.  
Post-closure use of the property shall not disturb the integrity of the final cover, liner(s), 
or any other components of the containment system, or the function of the monitoring 
systems unless necessary to comply with the requirements in this Part 258.  The Director 
of an approved State may approve any other disturbance if the owner or operator 
demonstrates that disturbance of the final cover, liner or other component of the 
containment system, including any removal of waste, will not increase the potential threat 
to human health or the environment. 
 
 (d) The owner or operator must notify the State Director that a post-closure plan has been 
prepared and placed in the operating record no later than the effective date of this part, 
October 9, 1993, or by the initial receipt of waste, whichever is later. 
 
 (e) Following completion of the post-closure care period for each MSWLF unit, the 
owner or operator must notify the State Director that a certification, signed by an 
independent registered professional engineer or approved by the Director of an approved 
State, verifying that post-closure care has been completed in accordance with the 
post-closure plan, has been placed in the operating record. 
 
[57 FR 28628, June 26, 1992] 
 
PART 258--CRITERIA FOR MUNICIPAL SOLID WASTE LANDFILLS 
SUBPART G--FINANCIAL ASSURANCE CRITERIA 
 
§ 258.70. Applicability and effective date. 
 
 (a) The requirements of this section apply to owners and operators of all MSWLF units, 
except owners or operators who are State or Federal government entities whose debts and 
liabilities are the debts and liabilities of a State or the United States. 
 
 (b) The requirements of this section are effective April 9, 1997 except for MSWLF units 
meeting the conditions of § 258.1(f)(1), in which case the effective date is October 9, 
1997. 
 
 (c) The Director of an approved State may waive the requirements of this section for up 
to one year until April 9, 1998 for good cause if an owner or operator demonstrates to the 
Director's satisfaction that the April 9, 1997 effective date for the requirements of this 
section does not provide sufficient time to comply with these requirements and that such 
a waiver will not adversely affect human health and the environment. 
 
[58 FR 51547, Oct. 1, 1993;  60 FR 17652, April 7, 1995;  60 FR 52342, Oct. 6, 1995;  
61 FR 60337, Nov. 27, 1996] 
 
§ 258.71. Financial assurance for closure. 
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 (a) The owner or operator must have a detailed written estimate, in current dollars, of the 
cost of hiring a third party to close the largest area of all MSWLF units ever requiring a 
final cover as required under § 258.60 at any time during the active life in accordance 
with the closure plan.  The owner or operator must notify the State Director that the 
estimate has been placed in the operating record. 
 
 (1) The cost estimate must equal the cost of closing the largest area of all MSWLF unit 
ever requiring a final cover at any time during the active life when the extent and manner 
of its operation would make closure the most expensive, as indicated by its closure plan 
(see § 258.60(c)(2) of this part). 
 
 (2) During the active life of the MSWLF unit, the owner or operator must annually adjust 
the closure cost estimate for inflation. 
 
 (3) The owner or operator must increase the closure cost estimate and the amount of 
financial assurance provided under paragraph (b) of this section if changes to the closure 
plan or MSWLF unit conditions increase the maximum cost of closure at any time during 
the remaining active life. 
 
 (4) The owner or operator may reduce the closure cost estimate and the amount of 
financial assurance provided under paragraph (b) of this section if the cost estimate 
exceeds the maximum cost of closure at any time during the remaining life of the 
MSWLF unit.  The owner or operator must notify the State Director that the justification 
for the reduction of the closure cost estimate and the amount of financial assurance has 
been placed in the operating record. 
 
 (b) The owner or operator of each MSWLF unit must establish financial assurance for 
closure of the MSWLF unit in compliance with § 258.74.  The owner or operator must 
provide continuous coverage for closure until released from financial assurance 
requirements by demonstrating compliance with § 258.60(h) and (i). 
 
[57 FR 28628, June 26, 1992] 
 
§ 258.72. Financial assurance for post-closure care. 
 
 (a) The owner or operator must have a detailed written estimate, in current dollars, of the 
cost of hiring a third party to conduct post-closure care for the MSWLF unit in 
compliance with the post-closure plan developed under § 258.61 of this part.  The 
post-closure cost estimate used to demonstrate financial assurance in paragraph (b) of this 
section must account for the total costs of conducting post-closure care, including annual 
and periodic costs as described in the post-closure plan over the entire post-closure care 
period. The owner or operator must notify the State Director that the estimate has been 
placed in the operating record. 
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 (1) The cost estimate for post-closure care must be based on the most expensive costs of 
post-closure care during the post-closure care period. 
 
 (2) During the active life of the MSWLF unit and during the post-closure care period, the 
owner or operator must annually adjust the post-closure cost estimate for inflation. 
 
 (3) The owner or operator must increase the post-closure care cost estimate and the 
amount of financial assurance provided under paragraph (b) of this section if changes in 
the post-closure plan or MSWLF unit conditions increase the maximum costs of 
post-closure care. 
 
 (4) The owner or operator may reduce the post-closure cost estimate and the amount of 
financial assurance provided under paragraph (b) of this section if the cost estimate 
exceeds the maximum costs of post-closure care remaining over the post-closure care 
period.  The owner or operator must notify the State Director that the justification for the 
reduction of the post-closure cost estimate and the amount of financial assurance has been 
placed in the operating record. 
 
 (b) The owner or operator of each MSWLF unit must establish, in a manner in 
accordance with § 258.74, financial assurance for the costs of post-closure care as 
required under § 258.61 of this part.  The owner or operator must provide continuous 
coverage for post-closure care until released from financial assurance requirements for 
post-closure care by demonstrating compliance with § 258.61(e). 
 
§ 258.73. Financial assurance for corrective action. 
 
 (a) An owner or operator of a MSWLF unit required to undertake a corrective action 
program under § 258.58 of this part must have a detailed written estimate, in current 
dollars, of the cost of hiring a third party to perform the corrective action in accordance 
with the program required under § 258.58 of this part.  The corrective action cost estimate 
must account for the total costs of corrective action activities as described in the 
corrective action plan for the entire corrective action period.  The owner or operator must 
notify the State Director that the estimate has been placed in the operating record. 
 
 (1) The owner or operator must annually adjust the estimate for inflation until the 
corrective action program is completed in accordance with § 258.58(f) of this part. 
 
 (2) The owner or operator must increase the corrective action cost estimate and the 
amount of financial assurance provided under paragraph (b) of this section if changes in 
the corrective action program or MSWLF unit conditions increase the maximum costs of 
corrective action. 
 
 (3) The owner or operator may reduce the amount of the corrective action cost estimate 
and the amount of financial assurance provided under paragraph (b) of this section if the 
cost estimate exceeds the maximum remaining costs of corrective action.  The owner or 
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operator must notify the State Director that the justification for the reduction of the 
corrective action cost estimate and the amount of financial assurance has been placed in 
the operating record. 
 
 (b) The owner or operator of each MSWLF unit required to undertake a corrective action 
program under § 258.58 of this part must establish, in a manner in accordance with § 
258.74, financial assurance for the most recent corrective action program.  The owner or 
operator must provide continuous coverage for corrective action until released from 
financial assurance requirements for corrective action by demonstrating compliance with 
§ 258.58 (f) and (g). 
 
CODE OF FEDERAL REGULATIONS 
TITLE 40--PROTECTION OF ENVIRONMENT 
CHAPTER I--ENVIRONMENTAL PROTECTION AGENCY 
SUBCHAPTER I--SOLID WASTES 
PART 258--CRITERIA FOR MUNICIPAL SOLID WASTE LANDFILLS 
SUBPART G--FINANCIAL ASSURANCE CRITERIA 
Current through March 16, 1998; 63 FR 12969 
 
§ 258.74. Allowable mechanisms. 
 
 The mechanisms used to demonstrate financial assurance under this section must ensure 
that the funds necessary to meet the costs of closure, post-closure care, and corrective 
action for known releases will be available whenever they are needed.  Owners and 
operators must choose from the options specified in paragraphs (a) through (j) of this 
section. 
 
 (a) Trust Fund. 
 
 (1) An owner or operator may satisfy the requirements of this section by establishing a 
trust fund which conforms to the requirements of this paragraph.  The trustee must be an 
entity which has the authority to act as a trustee and whose trust operations are regulated 
and examined by a Federal or State agency.  A copy of the trust agreement must be placed 
in the facility's operating record. 
 
 (2) Payments into the trust fund must be made annually by the owner or operator over the 
term of the initial permit or over the remaining life of the MSWLF unit, whichever is 
shorter, in the case of a trust fund for closure or post-closure care, or over one-half of the 
estimated length of the corrective action program in the case of corrective action for 
known releases.  This period is referred to as the pay-in period. 
 
 (3) For a trust fund used to demonstrate financial assurance for closure and post-closure 
care, the first payment into the fund must be at least equal to the current cost estimate for 
closure or post-closure care, except as provided in paragraph (k) of this section, divided 
by the number of years in the pay-in period as defined in paragraph (a)(2) of this section.  
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The amount of subsequent payments must be determined by the following formula: 
 
Next Payment = [CE - CV]/Y 
 
where CE is the current cost estimate for closure or post-closure care (updated for 
inflation or other changes), CV is the current value of the trust fund, and Y is the number 
of years remaining in the pay-in period. 
 
 (4) For a trust fund used to demonstrate financial assurance for corrective action, the first 
payment into the trust fund must be at least equal to one- half of the current cost estimate 
for corrective action, except as provided in paragraph (k) of this section, divided by the 
number of years in the corrective action pay-in period as defined in paragraph (a)(2) of 
this section.  The amount of subsequent payments must be determined by the following 
formula: 
 
Next Payment = [RB - CV]/Y 
 
where RB is the most recent estimate of the required trust fund balance for corrective 
action (i.e., the total costs that will be incurred during the second half of the corrective 
action period), CV is the current value of the trust fund, and Y is the number of years 
remaining in the pay-in period. 
 
 (5) The initial payment into the trust fund must be made before the initial receipt of 
waste or before the effective date of the requirements of this section (April 9, 1997, or 
October 9, 1997 for MSWLF units meeting the conditions of § 258.1(f)(1)), whichever is 
later, in the case of closure and post-closure care, or no later than 120 days after the 
corrective action remedy has been selected in accordance with the requirements of § 
258.58. 
 
 (6) If the owner or operator establishes a trust fund after having used one or more 
alternate mechanisms specified in this section, the initial payment into the trust fund must 
be at least the amount that the fund would contain if the trust fund were established 
initially and annual payments made according to the specifications of this paragraph and 
paragraph (a) of this section, as applicable. 
 
 (7) The owner or operator, or other person authorized to conduct closure, post-closure 
care, or corrective action activities may request reimbursement from the trustee for these 
expenditures.  Requests for reimbursement will be granted by the trustee only if sufficient 
funds are remaining in the trust fund to cover the remaining costs of closure, post-closure 
care, or corrective action, and if justification and documentation of the cost is placed in 
the operating record.  The owner or operator must notify the State Director that the 
documentation of the justification for reimbursement has been placed in the operating 
record and that reimbursement has been received. 
 
 (8) The trust fund may be terminated by the owner or operator only if the owner or 
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operator substitutes alternate financial assurance as specified in this section or if he is no 
longer required to demonstrate financial responsibility in accordance with the 
requirements of §§ 258.71(b), 258.72(b), or 258.73(b). 
 
 (b) Surety Bond Guaranteeing Payment or Performance. 
 
 (1) An owner or operator may demonstrate financial assurance for closure or post-closure 
care by obtaining a payment or performance surety bond which conforms to the 
requirements of this paragraph.  An owner or operator may demonstrate financial 
assurance for corrective action by obtaining a performance bond which conforms to the 
requirements of this paragraph.  The bond must be effective before the initial receipt of 
waste or before the effective date of the requirements of this section (April 9, 1997, or 
October 9, 1997 for MSWLF units meeting the conditions of § 258.1(f)(1)), whichever is 
later, in the case of closure and post-closure care, or no later than 120 days after the 
corrective action remedy has been selected in accordance with the requirements of § 
258.58.  The owner or operator must notify the State Director that a copy of the bond has 
been placed in the operating record.  The surety company issuing the bond must, at a 
minimum, be among those listed as acceptable sureties on Federal bonds in Circular 570 
of the U.S. Department of the Treasury. 
 
 (2) The penal sum of the bond must be in an amount at least equal to the current closure, 
post-closure care or corrective action cost estimate, whichever is applicable, except as 
provided in § 258.74(k). 
 
 (3) Under the terms of the bond, the surety will become liable on the bond obligation 
when the owner or operator fails to perform as guaranteed by the bond. 
 
 (4) The owner or operator must establish a standby trust fund.  The standby trust fund 
must meet the requirements of § 258.74(a) except the requirements for initial payment 
and subsequent annual payments specified in § 258.74 (a)(2), (3), (4) and (5). 
 
 (5) Payments made under the terms of the bond will be deposited by the surety directly 
into the standby trust fund.  Payments from the trust fund must be approved by the 
trustee. 
 
 (6) Under the terms of the bond, the surety may cancel the bond by sending notice of 
cancellation by certified mail to the owner and operator and to the State Director 120 days 
in advance of cancellation.  If the surety cancels the bond, the owner or operator must 
obtain alternate financial assurance as specified in this section. 
 
 (7) The owner or operator may cancel the bond only if alternate financial assurance is 
substituted as specified in this section or if the owner or operator is no longer required to 
demonstrate financial responsibility in accordance with § 258.71(b), 258.72(b) or 
258.73(b). 
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 (c) Letter of Credit. 
 
 (1) An owner or operator may satisfy the requirements of this section by obtaining an 
irrevocable standby letter of credit which conforms to the requirements of this paragraph.  
The letter of credit must be effective before the initial receipt of waste or before the 
effective date of the requirements of this section (April 9, 1997, or October 9, 1997 for 
MSWLF units meeting the conditions of § 258.1(f)(1)), whichever is later, in the case of 
closure and post-closure care, or no later than 120 days after the corrective action remedy 
has been selected in accordance with the requirements of § 258.58.  The owner or 
operator must notify the State Director that a copy of the letter of credit has been placed 
in the operating record.  The issuing institution must be an entity which has the authority 
to issue letters of credit and whose letter-of- credit operations are regulated and examined 
by a Federal or State agency. 
 
 (2) A letter from the owner or operator referring to the letter of credit by number, issuing 
institution, and date, and providing the following information:  Name, and address of the 
facility, and the amount of funds assured, must be included with the letter of credit in the 
operating record. 
 
 (3) The letter of credit must be irrevocable and issued for a period of at least one year in 
an amount at least equal to the current cost estimate for closure, post-closure care or 
corrective action, whichever is applicable, except as provided in paragraph (k) of this 
section.  The letter of credit must provide that the expiration date will be automatically 
extended for a period of at least one year unless the issuing institution has cancelled the 
letter of credit by sending notice of cancellation by certified mail to the owner and 
operator and to the State Director 120 days in advance of cancellation.  If the letter of 
credit is cancelled by the issuing institution, the owner or operator must obtain alternate 
financial assurance. 
 
 (4) The owner or operator may cancel the letter of credit only if alternate financial 
assurance is substituted as specified in this section or if the owner or operator is released 
from the requirements of this section in accordance with § 258.71(b), 258.72(b) or 
258.73(b). 
 
 (d) Insurance. 
 
 (1) An owner or operator may demonstrate financial assurance for closure and 
post-closure care by obtaining insurance which conforms to the requirements of this 
paragraph.  The insurance must be effective before the initial receipt of waste or before 
the effective date of the requirements of this section (April 9, 1997, or October 9, 1997 
for MSWLF units meeting the conditions of § 258.1(f)(1)), whichever is later, in the case 
of closure and post-closure care, or no later than 120 days after the corrective action 
remedy has been selected in accordance with the requirements of § 258.58.  At a 
minimum, the insurer must be licensed to transact the business of insurance, or eligible to 
provide insurance as an excess or surplus lines insurer, in one or more States.  The owner 
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or operator must notify the State Director that a copy of the insurance policy has been 
placed in the operating record. 
 
 (2) The closure or post-closure care insurance policy must guarantee that funds will be 
available to close the MSWLF unit whenever final closure occurs or to provide 
post-closure care for the MSWLF unit whenever the post-closure care period begins, 
whichever is applicable.  The policy must also guarantee that once closure or post-closure 
care begins, the insurer will be responsible for the paying out of funds to the owner or 
operator or other person authorized to conduct closure or post-closure care, up to an 
amount equal to the face amount of the policy. 
 
 (3) The insurance policy must be issued for a face amount at least equal to the current 
cost estimate for closure or post-closure care, whichever is applicable, except as provided 
in paragraph (k) of this section.  The term face amount means the total amount the insurer 
is obligated to pay under the policy.  Actual payments by the insurer will not change the 
face amount, although the insurer's future liability will be lowered by the amount of the 
payments. 
 
 (4) An owner or operator, or any other person authorized to conduct closure or 
post-closure care, may receive reimbursements for closure or post-closure expenditures, 
whichever is applicable.  Requests for reimbursement will be granted by the insurer only 
if the remaining value of the policy is sufficient to cover the remaining costs of closure or 
post-closure care, and if justification and documentation of the cost is placed in the 
operating record. The owner or operator must notify the State Director that the 
documentation of the justification for reimbursement has been placed in the operating 
record and that reimbursement has been received. 
 
 (5) Each policy must contain a provision allowing assignment of the policy to a 
successor owner or operator.  Such assignment may be conditional upon consent of the 
insurer, provided that such consent is not unreasonably refused. 
 
 (6) The insurance policy must provide that the insurer may not cancel, terminate or fail to 
renew the policy except for failure to pay the premium. The automatic renewal of the 
policy must, at a minimum, provide the insured with the option of renewal at the face 
amount of the expiring policy.  If there is a failure to pay the premium, the insurer may 
cancel the policy by sending notice of cancellation by certified mail to the owner and 
operator and to the State Director 120 days in advance of cancellation.  If the insurer 
cancels the policy, the owner or operator must obtain alternate financial assurance as 
specified in this section. 
 
 (7) For insurance policies providing coverage for post-closure care, commencing on the 
date that liability to make payments pursuant to the policy accrues, the insurer will 
thereafter annually increase the face amount of the policy.  Such increase must be 
equivalent to the face amount of the policy, less any payments made, multiplied by an 
amount equivalent to 85 percent of the most recent investment rate or of the equivalent 
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coupon-issue yield announced by the U.S. Treasury for 26-week Treasury securities. 
 
 (8) The owner or operator may cancel the insurance policy only if alternate financial 
assurance is substituted as specified in this section or if the owner or operator, is no 
longer required to demonstrate financial responsibility in accordance with the 
requirements of § 258.71(b), 258.72(b) or 258.73(b). 
 
 (e) Corporate Financial Test. [Reserved] 
 
 (f) Local government financial test.  An owner or operator that satisfies the requirements 
of paragraphs (f)(1) through (3) of this section may demonstrate financial assurance up to 
the amount specified in paragraph (f)(4) of this section: 
 
 (1) Financial component. 
 
 (i) The owner or operator must satisfy paragraph (f)(1)(i)(A) or (B) of this section as 
applicable: 
 
 (A) If the owner or operator has outstanding, rated, general obligation bonds that are not 
secured by insurance, a letter of credit, or other collateral or guarantee, it must have a 
current rating of Aaa, Aa, A, or Baa, as issued by Moody's, or AAA, AA, A, or BBB, as 
issued by Standard and Poor's on all such general obligation bonds;  or 
 
 (B) The owner or operator must satisfy each of the following financial ratios based on the 
owner or operator's most recent audited annual financial statement: 
 
 (1) A ratio of cash plus marketable securities to total expenditures greater than or equal 
to 0.05;  and 
 
 (2) A ratio of annual debt service to total expenditures less than or equal to 0.20. 
 
 (ii) The owner or operator must prepare its financial statements in conformity with 
Generally Accepted Accounting Principles for governments and have its financial 
statements audited by an independent certified public accountant (or appropriate State 
agency). 
 
 (iii) A local government is not eligible to assure its obligations under § 258.74(f) if it: 
 
 (A) Is currently in default on any outstanding general obligation bonds;  or 
 
 (B) Has any outstanding general obligation bonds rated lower than Baa as issued by 
Moody's or BBB as issued by Standard and Poor's;  or 
 
 (C) Operated at a deficit equal to five percent or more of total annual revenue in each of 
the past two fiscal years;  or 
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 (D) Receives an adverse opinion, disclaimer of opinion, or other qualified opinion from 
the independent certified public accountant (or appropriate State agency) auditing its 
financial statement as required under paragraph (f)(1)(ii) of this section.  However, the 
Director of an approved State may evaluate qualified opinions on a case-by-case basis and 
allow use of the financial test in cases where the Director deems the qualification 
insufficient to warrant disallowance of use of the test. 
 
 (iv) The following terms used in this paragraph are defined as follows: 
 
 (A) Deficit equals total annual revenues minus total annual expenditures; 
 
 (B) Total revenues include revenues from all taxes and fees but does not include the 
proceeds from borrowing or asset sales, excluding revenue from funds managed by local 
government on behalf of a specific third party; 
 
 (C) Total expenditures include all expenditures excluding capital outlays and debt 
repayment; 
 
 (D) Cash plus marketable securities is all the cash plus marketable securities held by the 
local government on the last day of a fiscal year, excluding cash and marketable securities 
designated to satisfy past obligations such as pensions;  and 
 
 (E) Debt service is the amount of principal and interest due on a loan in a given time 
period, typically the current year. 
 
 (2) Public notice component.  The local government owner or operator must place a 
reference to the closure and post-closure care costs assured through the financial test into 
its next comprehensive annual financial report (CAFR) after the effective date of this 
section or prior to the initial receipt of waste at the facility, whichever is later.  Disclosure 
must include the nature and source of closure and post-closure care requirements, the 
reported liability at the balance sheet date, the estimated total closure and post- closure 
care cost remaining to be recognized, the percentage of landfill capacity used to date, and 
the estimated landfill life in years.  A reference to corrective action costs must be placed 
in the CAFR not later than 120 days after the corrective action remedy has been selected 
in accordance with the requirements of § 258.58.  For the first year the financial test is 
used to assure costs at a particular facility, the reference may instead be placed in the 
operating record until issuance of the next available CAFR if timing does not permit the 
reference to be incorporated into the most recently issued CAFR or budget.  For closure 
and post-closure costs, conformance with Government Accounting Standards Board 
Statement 18 assures compliance with this public notice component. 
 
 (3) Recordkeeping and reporting requirements. 
 
 (i) The local government owner or operator must place the following items in the 
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facility's operating record: 
 
 (A) A letter signed by the local government's chief financial officer that: 
 
 (1) Lists all the current cost estimates covered by a financial test, as described in 
paragraph (f)(4) of this section; 
 
 (2) Provides evidence and certifies that the local government meets the conditions of 
paragraphs (f)(1)(i), (f)(1)(ii), and (f)(1)(iii) of this section;  and 
 
 (3) Certifies that the local government meets the conditions of paragraphs  (f)(2) and 
(f)(4) of this section. 
 
 (B) The local government's independently audited year-end financial statements for the 
latest fiscal year (except for local governments where audits are required every two years 
where unaudited statements may be used in years when audits are not required), including 
the unqualified opinion of the auditor who must be an independent, certified public 
accountant or an appropriate State agency that conducts equivalent comprehensive audits; 
 
 (C) A report to the local government from the local government's independent certified 
public accountant (CPA) or the appropriate State agency based on performing an agreed 
upon procedures engagement relative to the financial ratios required by paragraph 
(f)(1)(i)(B) of this section, if applicable, and the requirements of paragraphs (f)(1)(ii) and 
(f)(1)(iii) (C) and (D) of this section.  The CPA or State agency's report should state the 
procedures performed and the CPA or State agency's findings;  and 
 
 (D) A copy of the comprehensive annual financial report (CAFR) used to comply with 
paragraph (f)(2) of this section or certification that the requirements of General 
Accounting Standards Board Statement 18 have been met. 
 
 (ii) The items required in paragraph (f)(3)(i) of this section must be placed in the facility 
operating record as follows: 
 
 (A) In the case of closure and post-closure care, either before the effective date of this 
section, which is April 9, 1997, or prior to the initial receipt of waste at the facility, 
whichever is later, or 
 
 (B) In the case of corrective action, not later than 120 days after the corrective action 
remedy is selected in accordance with the requirements of § 258.58. 
 
 (iii) After the initial placement of the items in the facility's operating record, the local 
government owner or operator must update the information and place the updated 
information in the operating record within 180 days following the close of the owner or 
operator's fiscal year. 
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 (iv) The local government owner or operator is no longer required to meet the 
requirements of paragraph (f)(3) of this section when: 
 
 (A) The owner or operator substitutes alternate financial assurance as specified in this 
section;  or 
 
 (B) The owner or operator is released from the requirements of this section in accordance 
with § 258.71(b), 258.72(b), or 258.73(b). 
 
 (v) A local government must satisfy the requirements of the financial test at the close of 
each fiscal year.  If the local government owner or operator no longer meets the 
requirements of the local government financial test it must, within 210 days following the 
close of the owner or operator's fiscal year, obtain alternative financial assurance that 
meets the requirements of this section, place the required submissions for that assurance 
in the operating record, and notify the State Director that the owner or operator no longer 
meets the criteria of the financial test and that alternate assurance has been obtained. 
 
 (vi) The Director of an approved State, based on a reasonable belief that the local 
government owner or operator may no longer meet the requirements of the local 
government financial test, may require additional reports of financial condition from the 
local government at any time.  If the Director of an approved State finds, on the basis of 
such reports or other information, that the owner or operator no longer meets the 
requirements of the local government financial test, the local government must provide 
alternate financial assurance in accordance with this section. 
 
 (4) Calculation of Costs to be Assured.  The portion of the closure, post- closure, and 
corrective action costs for which an owner or operator can assure under this paragraph is 
determined as follows: 
 
 (i) If the local government owner or operator does not assure other environmental 
obligations through a financial test, it may assure closure, post-closure, and corrective 
action costs that equal up to 43 percent of the local government's total annual revenue. 
 
 (ii) If the local government assures other environmental obligations through a financial 
test, including those associated with UIC facilities under 40 CFR 144.62, petroleum 
underground storage tank facilities under 40 CFR Part 280, PCB storage facilities under 
40 CFR Part 761, and hazardous waste treatment, storage, and disposal facilities under 40 
CFR Parts 264 and 265, it must add those costs to the closure, post-closure, and 
corrective action costs it seeks to assure under this paragraph.  The total that may be 
assured must not exceed 43 percent of the local government's total annual revenue. 
 
 (iii) The owner or operator must obtain an alternate financial assurance instrument for 
those costs that exceed the limits set in paragraphs (f)(4) (i) and (ii) of this section. 
 
 (g) Corporate Guarantee. [Reserved] 
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 (h) Local Government Guarantee.  An owner or operator may demonstrate financial 
assurance for closure, post-closure, and corrective action, as required by §§ 258.71, 
258.72, and 258.73, by obtaining a written guarantee provided by a local government.  
The guarantor must meet the requirements of the local government financial test in 
paragraph (f) of this section, and must comply with the terms of a written guarantee. 
 
 (1) Terms of the written guarantee.  The guarantee must be effective before the initial 
receipt of waste or before the effective date of this section, whichever is later, in the case 
of closure, post-closure care, or no later than 120 days after the corrective action remedy 
has been selected in accordance with the requirements of § 258.58.  The guarantee must 
provide that: 
 
 (i) If the owner or operator fails to perform closure, post-closure care, and/or corrective 
action of a facility covered by the guarantee, the guarantor will: 
 
 (A) Perform, or pay a third party to perform, closure, post-closure care, and/or corrective 
action as required;  or 
 
 (B) Establish a fully funded trust fund as specified in paragraph (a) of this section in the 
name of the owner or operator. 
 
 (ii) The guarantee will remain in force unless the guarantor sends notice of cancellation 
by certified mail to the owner or operator and to the State Director.  Cancellation may not 
occur, however, during the 120 days beginning on the date of receipt of the notice of 
cancellation by both the owner or operator and the State Director, as evidenced by the 
return receipts. 
 
 (iii) If a guarantee is cancelled, the owner or operator must, within 90 days following 
receipt of the cancellation notice by the owner or operator and the State Director, obtain 
alternate financial assurance, place evidence of that alternate financial assurance in the 
facility operating record, and notify the State Director.  If the owner or operator fails to 
provide alternate financial assurance within the 90-day period, the guarantor must provide 
that alternate assurance within 120 days following the guarantor's notice of cancellation, 
place evidence of the alternate assurance in the facility operating record, and notify the 
State Director. 
 
 (2) Recordkeeping and reporting. 
 
 (i) The owner or operator must place a certified copy of the guarantee along with the 
items required under paragraph (f)(3) of this section into the facility's operating record 
before the initial receipt of waste or before the effective date of this section, whichever is 
later, in the case of closure, post-closure care, or no later than 120 days after the 
corrective action remedy has been selected in accordance with the requirements of § 
258.58. 
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 (ii) The owner or operator is no longer required to maintain the items specified in 
paragraph (h)(2) of this section when: 
 
 (A) The owner or operator substitutes alternate financial assurance as specified in this 
section;  or 
 
 (B) The owner or operator is released from the requirements of this section in accordance 
with § 258.71(b), 258.72(b), or 258.73(b). 
 
 (iii) If a local government guarantor no longer meets the requirements of paragraph (f) of 
this section, the owner or operator must, within 90 days, obtain alternative assurance, 
place evidence of the alternate assurance in the facility operating record, and notify the 
State Director.  If the owner or operator fails to obtain alternate financial assurance within 
that 90-day period, the guarantor must provide that alternate assurance within the next 30 
days. 
 
 (i) State-Approved Mechanism.  An owner or operator may satisfy the requirements of 
this section by obtaining any other mechanism that meets the criteria specified in § 
258.74(1), and that is approved by the Director of an approved State. 
 
 (j) State Assumption of Responsibility.  If the State Director either assumes legal 
responsibility for an owner or operator's compliance with the closure, post-closure care 
and/or corrective action requirements of this part, or assures that the funds will be 
available from State sources to cover the requirements, the owner or operator will be in 
compliance with the requirements of this section.  Any State assumption of responsibility 
must meet the criteria specified in § 258.74(l). 
 
 (k) Use of multiple mechanisms.  An owner or operator may demonstrate financial 
assurance for closure, post-closure, and corrective action, as required by §§ 258.71, 
258.72, and 258.73, by establishing more than one financial mechanism per facility, 
except that mechanisms guaranteeing performance, rather than payment, may not be 
combined with other instruments. The mechanisms must be as specified in paragraphs (a), 
(b), (c), (d), (f), (h), (i), and (j) of this section, except that financial assurance for an 
amount at least equal to the current cost estimate for closure, post-closure care and/or 
corrective action may be provided by a combination of mechanisms, rather than a single 
mechanism. 
 
 (l) The language of the mechanisms listed in paragraphs (a), (b), (c), (d),  (e), (f), (g), (h), 
(i), and (j) of this section must ensure that the instruments satisfy the following criteria: 
 
 (1) The financial assurance mechanisms must ensure that the amount of funds assured is 
sufficient to cover the costs of closure, post-closure care, and corrective action for known 
releases when needed; 
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 (2) The financial assurance mechanisms must ensure that funds will be available in a 
timely fashion when needed; 
 
 (3) The financial assurance mechanisms must be obtained by the owner or operator by 
the effective date of these requirements or prior to the initial receipt of solid waste, 
whichever is later, in the case of closure and post- closure care, and no later that 120 days 
after the corrective action remedy has been selected in accordance with the requirements 
of § 258.58, until the owner or operator is released from the financial assurance 
requirements under §§ 258.71, 258.72 and 258.73. 
 
 (4) The financial assurance mechanisms must be legally valid, binding, and enforceable 
under State and Federal law. 
 
[58 FR 51547, Oct. 1, 1993;  60 FR 17652, April 7, 1995;  60 FR 40105, Aug. 7, 1995;  
60 FR 52342, Oct. 6, 1995;  61 FR 60337, Nov. 27, 1996] 
 
 
CODE OF FEDERAL REGULATIONS 
TITLE 40--PROTECTION OF ENVIRONMENT 
CHAPTER I--ENVIRONMENTAL PROTECTION AGENCY 
SUBCHAPTER I--SOLID WASTES 
PART 258--CRITERIA FOR MUNICIPAL SOLID WASTE LANDFILLS 
SUBPART G--FINANCIAL ASSURANCE CRITERIA 
Current through March 16, 1998; 63 FR 12969 
 
§ 258.75. Discounting. 
 
 The Director of an approved State may allow discounting of closure cost estimates in § 
258.71(a), post-closure cost estimates in § 258.72(a), and/or corrective action costs in § 
258.73(a) up to the rate of return for essentially risk free investments, net of inflation, 
under the following conditions: 
 
 (a) The State Director determines that cost estimates are complete and accurate and the 
owner or operator has submitted a statement from a Registered Professional Engineer so 
stating; 
 
 (b) The State finds the facility in compliance with applicable and appropriate permit 
conditions; 
 
 (c) The State Director determines that the closure date is certain and the owner or 
operator certifies that there are no foreseeable factors that will change the estimate of site 
life;  and 
 
 (d) Discounted cost estimates must be adjusted annually to reflect inflation and years of 
remaining life. 
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